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Limit of Disturba nce
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- Canopy outside the
Limit of Disturbance is

4,_* _ not charged a fee,

even if the tree is
removed
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Issue: Mitigation credit for on-site planting

Proposed Approach |

* Payment of canopy fee satisfies mitigation requirements

* Fees will be used to establish trees close to the disturbance

* No fee charged for first 5% of canopy within LOD in recognition of
on-site planting

Rationale

* Minimizes cost of administering program

 Minimizes delays to development process

* Many sites cannot accommodate canopy trees after development

 Comprehensive planning and economies of scale enable planting that
addresses community needs

* Without extended maintenance agreements, performance bonds,
and long-term easements, survival rates of trees significantly lower




!

Issue: Mitigation credit for on-site planting

Alternative Approaches

* Require planting of specified number of trees based on disturbance

* Require planting to the extent the site allows, and payment of fee for
balance of mitigation requirement

* Increase percentage of canopy within LOD not charged a fee

Issues to Address

~» When is a planting successful? Would maintenance agreements,

performance bonds, and long-term easements be required?

* What is correct number of trees to plant? Is it based on disturbance,
lot size, available space, etc.?

« What additional County resources would be needed to implement
this approach? | |

« What additional resources would be needed by the applicant?



Issue: Mitigation credit for protected trees

S N

Proposed Approach
* Canopy within LOD assumed to be disturbed and is factored into fee
calculation

* Canopy outside of LOD lost due to removal of tree not factored into
mitigation fee |

Rationale

» Under big tree variance procedures of FCL, any activity within critical
root zone of a tree is assumed to be disturbance to the tree

* |f tree is truly undisturbed, LOD may be adjusted

 Particularly on small lots, not enough space for adequate tree

- protection measures

* Minimizes implementation costs for both the County and applicants

* Minimizes delays to development process

@
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Issue: Mitigation credit for protected trees

Alternative Approaches

* Provide mitigation credit for all canopy associated with trees subject
to approved protective measures |

* Provide mitigation credit only on lots above a certain size or for
certain activities (e.g. park restoration activities)

Issues to Address | |

* What protective measures are acceptable? Who sets the standards?

* What lot sizes and activities are suitable for allowing credit for
protective measures?

* What County resources would be needed to implement this
approach? | |

 What additional resources would be needed by the applicant?

@



Issue: Mitigation credit for meeting on-site
stormwater management requirements

Proposed Approach

* Canopy within LOD disturbed as a result of installing stormwater
management features treated the same as any other canopy
disturbed

Rationale

* Provision of stormwater management part of the development
process

* Under the FCL, forest lost due to installation of stormwater
management features treated like all other forest |

* Not rational to allow the disturbance of one environmental resource
in order to address the requirements associated with another
environmental resource |



|ssue: I\/Iitigation credit for meeting on-site
stormwater management requirements

Alternative Approaches
* Provide mitigation credit for all canopy associated with trees

disturbed as a result of the installation of stormwater management
measures

« Provide stormwater credit for trees left undisturbed

Issues to Address

* What additional County resources would be needed to |mpIement
this approach?

* What additional resources would be needed by the applicant?

 State law currently does not allow stormwater credit for trees left

~ undisturbed; County cannot provide this credit without state
approval

%
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Issue: Fees for Mitigating Loss of Canopy

Proposed Approach

The fees must increase as disturbance increases

Fees are not charged to the first 5% of canopy within the LOD
Fees will not revert to the general fund

Uses are specified and limited in the bill to establishing and
enhancing tree canopy |

Specific fees are not in the bill (will be set by Method 2
Regulations)

Rationale

* Focus on the approach to determining mitigation



Use of Mitigation Fees

* The fees “must be spent on establishing and enhancing tree
canopy”
* Potential opportunities include:
— Street trees
— “Paper” streets
— Backyard programs
— Parking lots
— Community buildings (e.g., places of worship)
— County facilities (e.g., community centers, libraries)
— Businesses '



Issue: Can the proposed law be circumvented?

* The bill includes language to limit circumvention to the degree
possible (See proposed Chapter 55-13(f))

* This is a concern for the existing Forest Conservation Law

* The cost of removing trees prior to redevelopment to avoid
the bill is likely to be more expensive than the fees imposed by
the bill | | |



Issue: Does the bill create hazardous trees?

* Retention of hazardous trees along property lines is currently a
problem on small lots, as well as those covered by the FCL

* The bill will increase opportunities to review and address these
trees during field inspections

* Guidelines for when to remove trees will be developed in the
regulations and will likely follow the guidelines currently used
by the Planning Department

* There is no financial incentive to remove or leave trees.



Marc P, Hansen

Isiah Leggett :
Counry Attorney

County Execufive

OFFICE OF THE COUNTY ATTORNEY

MEMORANDUM

February 19, 2013

TO: Michael Faden
- Monigomery County Council

FROM: Walter E. Wilson Voo
Associate County Attorney
P
VIA: Marc P. Hansen #F e o /FSeommm
County Attorney
RE: Tree Canopy Distirbance Mitigation Fees

UESTION

You have requested an opinion from this office concerning the fee that any person subject
to the legislation proposed as Bill 35-12 would be required to pay into 2 Tree Canopy
Conservation Fund to compensate for the loss of, or disturbance to, tree canopy caused by that
person’s land disturbing activities. Specifically, you ask whether this required payment, which
the Jegislation refers to as a mitigation fee, is actually an excise tax or whether it is in facta
regulatory fee.

SHORT ANSWER

The tree canopy disturbance mitigation fee that would be imposed under Bill 35-
12 is in the nature of a regulatory fee because its primary purpose is to minimize the tree canopy
disturbance and loss attributable to construction activity. The fee/charge is part of the overall
regulatory scheme to minimize tree canopy loss, and is intended to defray the costs that the
County would incur to replace the trees canopy lost through development and other land
disturbing activities. We acknowledge that this conclusion might not be beyond question.
Therefore, we suggest that the Bill's regulatory intent be strengthened by an amendment that
would require (1o the extent practical) on-site mitigation in the form of protective measures far
the remaining trees; the payer would in tun be credited based on the degree to which those
mitigation measures attenvate the on-site tree canopy disturbance.

103 Monroe Street, Rockville, Marvland 20830-2344
{03 7776700 # TYD (2401 777-2545 « FAX (2403 772-6705
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BACKGROUND

Bill 35-12 is designed to maximize the retention of tree canopy on small lots that are not
otherwise subject to County Code Chapter 22A (Forest Conservation-—Trees) when land
disturbing activities occur on those lofs. It establishes procedures, standards, and requirements to
minimize the disturbance or loss of tree canopy as the result of development and other land
disturbing activities, In accordance with Section 55-9 of the proposed legislation, the applicant
for a sediment control permit whose planned activities will involve the cutting or cléaring of
trees must mitigate the resulting on-site disturbance or loss of tree canopy by paying into a
special fund, the Tree Canopy Conservation Fund, whose purpose would essentially beto pay for
the County’s off-site replacement of those trees as part of the overall regulatory scheme designed
to maximize tree canopy retention and enhancement throughout the County. The amount of the
“mitigation fee” would be directly tied to the square footage of on-site tree canopy disturbance.
Not onty would any monies deposited into the Tree Canopy Conservation Fund be statutorily
prohi Tmtc.d from reverting to the County’s General Fund: they must be expended exclusively to
eover County costs associated with eﬂablmmng and enhancing tree canopy. including the
identification and acquisition of suitable sites, as needed, fo replace the disturbed tree canopy.

DISCUSSION

Distinguishing between Regulatory Fees and Taxes

In a nutshell, taxes are compulsory payments imposed by legislative authority on persons
or property lo raise money for public purposes. United States v. Maryland, 471 ¥, Supp. 1030,
1636 (D. Md. 1979) (citing United States v. LaFranca, 282 U8, 568, 572, 51 8. Ct. 278 (1931)).
‘There is generally no requirement that any connection exist between the propt,rly or activities
taxed and the use of the proceeds. Nor is there any mandatory connection between the taxpayer
burdened and the person or group benefited. Aflied American Mut, Fire Ins. Co. v.
Commissioner of Motor Vehicles, 219 Md. 607, 616, 150 A.2d 421 (1959). Unless the legislative
body enacting the taxes chooses to earmark the payments, tax revenue may be used for any
‘governmental function that the lawmakers reasonably determine is a public purpose. Hugh D.
Spitzer, Taxes vs. Fees: A Curious Confusion, 38:2 Ganz. L. Rev. 335, 338-39 (2002/03). The
basic principle followed by Maryland courts in distinguishing between taxes and fees is that a tax
is a revenue raising measure enacted under the government's taxing power for the benefit of the
general public; whurca.s a fee, adopted under the government's police power, is imposed to cover
the cost of a government program or regulatory scheme that benefits in a special way the payer
of the fee. See Maryland Theatrical Corporation v, Brennan, 180 Md. 377, 381,24 A.2d 911
(1942),

@
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Although the Maryland Court of Appeals has consistently recognized-a distinction
between the imposition of fees as an essential part of a regulatory measure and the imposition of
atax for revenue purposes, see, e.g, Campbell v. City of Annapolis, 289 Md. 300, 304-05, 424
A.2d 738 (1981), it should be noted that the practical application of the that distinction o
specific legislation is not always as clear-cut as these widely accepted definitions of taxes and
fees might suggest. Regardless of how a particular charge might be designated in the statute,
categorizing it correctly requires focusing on the purpose of the legislation rather than simply the
label given to the charge in the text of the statute. Eastern Diversified Properties, Inc. v.
Mantgomery County, 319 Md. 45, 53, 570 A.2d 850 (1990). Although the Court of Appeals has
acknowledged that there is no set rule by which it can always be determined in which category a
particular statute primarily belongs, the Court nonetheless stated in Eastern Diversified
Properties, Inc. v. Montgomery County, supra, that “{a] regulatory measure may produce
revenug, but in such a case the amount must be reasonable and have some definite relation 1o the
purpose of the Act.” A revenue measure, on the other hand, may also provide for regulation, but
if the raising of revenue is the primary purpose, the amount of the tax is not subject to review by
the courts. Id.

In determining whether revenue generation rather than regulation isthe main objective of
a charge designated in legislation as a fee, Maryland courts take into account the amount of the
charge imposed and whether the statute requires compliance with certain conditions in addition
to the payment of the prescribed sum. This is because one characteristic of a regulatory measure
is that it generally requires the person subject to the charge to comply with certain conditions
beyond mere payment of the charge. County Comm'rs of Anne Arundel County.v. English, 182
Md. 514, 520, 35 A.2d 135 (1943). If so, the payment is considered (o be a fee imposed by virtue
of the police power; assuming, of course, that the revenue generated by the payment is
reasonable-—i.¢., not more than what is necessary to pay for implementation and enforcement—
and and bears “some definite relation” to the purpose of the regulatory scheme. Ocean City v.
Purneli-Jarvis, Lid . 36 Md. App. 390, 405-06, 586 A.2d 816 (1991).

Payments for Tree Canopy Disturbance Mitigation under Bill 35-12

There is nothing in the language of Section 55-9 of Bill 35-12 from which one can
automatically infer that revenue generation is the primary objective of the mitigation fee imposed
under that prowsmn Minimizing the loss of existing tree canopy is the clearly stated objective
of that section, and all of the piam and submitials required under the legislation along with
payment of the fee are consistent with that stated objective.

The mitigation fee could be described as a sort of burden offset charge in that the charge
aliocates and recovers the cost of handling the negative impacts on public resources from those
who cause thent. Yet it differs from the type of development impact “fee™ that was at issue in
Eastern Diversified, supra, because of its direct connection to, and payment for, a system of
dealing with the the negative public impacts of the private activities that Bill 35-12 seeks to



Michael Faden
February 19, 2013
Page 4

regulate. In that regard alone, the mitigation fee can be viewed as a tool of regulation. By
contast, one of the findings that led the Court of Appeals in Eastern Diversified to conclude that
the County’s development iinpact “fee” was in reality a tax was that the required payment was
not directly correlated to any demand for roads created by the development being charged.
Eastern Diversified, 319 Md. at 31. Nor would the revenue generated by the charge necessarily
be directed to roads that would benefit the development that paid the charge. The Court also
noted that nothing in the language of the impact fee statute suggested that the impact fees were
charged on the basis of any service provided that benefited the payer any differently than the
public generally, or to defray the expenses associated with the development regulatory progess.
1d. at 54-55. The mitigation fee imposed under Section 55-9 (b), however, appears to be
sufficiently earmarked under Section 55-14 (b} to establish the type of legal nexus required to
confirm the charge as a regulatory fee. Not only does that section specify how the mitigation
fees paid into the Tree Canopy Conservation Fund must be spent; it also prohibits those
payments from reverting 1o the General Fund. The permissible expenditures are directly related
to the purpose of Bill 35-12 and arc an essential component of the legislation’s comprehensive
approach to protecting and eshancing the the County’s existing tree canopy.

It should also be noted that as part of that comprehensive approach the payer of the fee
must also submit detailed limits of tree canopy disturbance information and plans to either the
Department of Permitting Scrvices or Department of Planning for concurrent review with the
submissions required to obtain a sediment control permit. In that respect, the mitigation fee also
differs from the impact tax in Eastern Diversified, supra. The same can be said when comparing
the mitigation fee with, for example, the Water Quality Protection Charge (WQPC), whose sole
purpose is 1o generate the revenue needed 1o support the County's stormwater management and
water quality programs. Similar to the impact tax, the WQPC does not require compliance with
any conditions in particular that go beyond mere payment of the charge.

Finally, although the amount of the fee is to be set by regulation, the regulatory
parameters contained in Bill 35-12, which require that the amount charged be tied to the square
footage of tree canopy disturbed, are intended 10 ensure that a payment does not exceed the cost
to the County of mitigating the loss of tree canopy caused by the payer's land disturbing
activities. This can also be read as an indication that revenue generation is not the main purpose
of the obligation to pay mitigation fees when certain land disturbing activities will result in the
County’'s loss of tree canopy, The payer also directly benefits by not being burdened with the
responsibility of identifying and acquiring a suitable mitigation site to replace the lost tree
canopy from the disturbed site. The payer is simply required to defray the costs incurred by the
County for undertaking those responsibilities based on a pre-determined formula. Of course, the
regulations will need to be written so that they are consistent with the legislative intent that they
not be excessive when the formula is applied to specific doliar amounts.
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CONCLUSION

For the foregoing reasons, it is our opinion that the charge designated as a tree canopy
disturbance mitigation fée is more likely than pot a regulatory fee. While this conclusion might
not be beyond question, we believe that the charge can be defended as a regulatory measure
under the County’s police power as long as the legislative histery makes clear the regulatory
intent of the Bill and the amount imposed does not clearly exceed what is needed to defray the
cost to the County of mitigating the loss or disturbance of tree canopy. To accomplish this, the
regulatory intent underlying the charge can be made clearer by amending the Bill in a way that
requires the owner to provide, to the exient practical, for on-site mitigation in the form of
protective measures for the remaining trees. The payer would in tum be credited based on the
degree to which those mitigation measures attenuate the on-site tree canopy disturbance. This is
a change that we would recommend to replace the current provision in the legislation that takes
on-site landscaping into account, but simply credits the payer for the first 5 percent of tree
canopy disturbed.

Finally, we note that even if a court were 10 rule that the mitigation fee is actnally a tax,
the County’s authority to enact it as a tax can be found in Section 52-17 of the County Code.
This would allow the County to cure any defect in imposing this charge asa fee by retroactively
impuosing the charge as a tax. See, e.g.. Momtgomery County v. Waters Landing Lid Partnership,
99 Md. App. 1, 26, 635 A.2d 48 (1994) (citing U.S v. Heinszen, 206 U.8. 370,27 S.Ct. 742
(1907). Of course, the effect of imposing this charge as a tax would be that the charge would be
applicable within the County’s municipalities unless language is-added to the legislation that
explicitly exempts them,

We trust that this memorandum has been fully responsive to your inquiry. Please let us
know if we might be of further assistance.

ee: Kathleen Boucher, Office of the County Executive
Mac Spicer, Office of the County Attorney
Robert Hoyt, Department of Environmental Protection
Stan Edwards, Department of Environmental Protection
Laura Miller, Department of Eavironmental Protection
Diane Jones, Department of Perniitting Services
Rick Brush, Department of Permitting Services
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